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CURRENT LEGISLATION. 

D. H. Van Doren, Editor-in-charge. 

The Legal Status of Premium Giving in Ketail Trade. — The 
system of premium-giving in retail trade, in one form or another, 
runs back to unrecorded times. 1 So long as it took the form of a 
bonus for patronage, given directly by the merchant or manufacturer 
to his customers, the legality of the practice was not questioned. But 
with the advent of modern business expansion the merchant found 
the necessary details of the system an inconvenience, 2 and there were 
evolved the premium specialist and the trading-stamp system, develop- 
ments which signalized both the climax and the undoing of premium 
giving. 

To-day there are three general methods of issuing and redeeming 
premium tokens. Either both may be done by the merchant himself, 
or the coupons may be packed in goods by the manufacturer and re- 
deemed by him, or their issuance or redemption may be taken out 
of the hands of both merchant and manufacturer by a special middle- 
man, the trading-stamp company. All three variations have a com- 
mon character. In the words of the United States Supreme Court, 
in all of them "something is given besides that which is or is sup- 
posed to be the immediate incentive to the transaction of sale and 
purchase." 8 

In considering the objections to the premium system, however, and 
the chorus of adverse and restrictive legislative enactments which has 
greeted its more recent developments, these three methods are to be 
sharply distinguished. There are at present laws on the statute-books 
of thirty states 4 and the District of Columbia, interfering with 
premium-giving in one way or another. In almost a quarter of these 
states an express exception has been made in favor of coupons placed 
by manufacturers or merchants on their own goods and redeemable 
by them. 8 On the other hand the unmistakable purpose behind the 

1 H. S. Bunting, "The Premium System, of Forcing Sales", 1. 

'Journal of Commerce, Oct. 15, 1915, p. 10. 

'See Rast v. Van Deman & Lfewis (1916) 240 U. S. 342, 360, 36 Sup. 
Cf. 370, 375. 

*Ala„ Ark., Cal., Colo., Conn., Fla., Ga., Ill, Ind, Iowa, Ky, La, Md, 
Mass, Mich, Minn, Miss, Neb, N. J, N. H, N. Y, N. C, Ohio, Ore, 
R. I, S. C, Tenn, Utah, Wash, and W. Va. This list includes the states 
in which the laws have been declared unconstitutional. The Arkansas 
Statute merely authorizes cities to tax and regulate premium-giving sys- 
tems. See Kirov's Dig. (1904) §§ 5545, 5546. 

'See Md. Laws (1916) c. 704, § 173; 3 Ann. Code Md. (1914) Art. 27, 
§ 462; Rev. Stat Neb. (1913) § 8832; 4 N. J. Comp. Stat (1910) pp. 5648- 
5649, § 5; 4 Consol. Laws N. Y. (1909) Penal Law Art. 208, § 2360, subd. 
3, § 2361, subd. 6; Laws N. C. (1913) c. 201, § 75: 3 Paige & Adams, Ann. 
Ohio Gen. Code, § 6389; Acts Tenn. (1899) c. 27, as amended by c. 207. 
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majority of these laws has been the destruction of the trading-stamp 
phase of premium-giving root and branch. 6 

There are, roughly, five different methods of attack upon the trading- 
stamp, which are employed by the various provisions of these laws, 
and at least two of which are embraced in practically every statute. 
First, there is the direct attack upon the business of the trading-stamp 
company, either by a prohibition of the general scheme of their 
business 7 or of certain of its essential features. 8 It is this type of 
stamp legislation whose constitutionality has been most uniformly 
denied.* Secondly, a prohibitive measure may be directed against 
the distribution, in connection with a purchase, of trading-stamps 
of some particular character. 10 Third, a license tax, usually of such 
an amount as to be practically prohibitive, may be imposed upon the 
type of business carried on by trading-stamp companies, or on one or 
another of its features. This is the most popular kind of trading- 
stamp legislation, being found in varying degrees of severity in 
fourteen states. 11 In a number of these statutes the tax is graduated 

•In State v. Sperry & Hutchinson Co. (1913) 94 Neb. 785, 790, 144 
N. W. 795, 797, the Supreme Court of Nebraska said: "A reading of 
them (the laws) will show that, while their real purpose is attempted 
to be concealed m the language used, it is apparent that such real purpose 
is to abolish the trading-stamp system as a method of advertising by 
retail merchants". 

'Laws Cal. (1905) c. 69, held unconstitutional in Ex parte Drexel 
(1905) 147 Cal. 763, 82 Pac. 429; 3 Ann. Code Md. (1914) Art. -27, § 456, 
held constitutional in so far as the stamp entitles the holder to some- 
thing whose nature is uncertain. State v. Calkins (1902) 95 Md. 133, 
51 Atl. 850; 4 Consol. Laws N. Y. (1909) Penal Law Art. 208, § 2360, 
held unconstitutional in People v. Dycker (1902) 72 App. Div. 308, 76 
N. Y. Supp. Ill ; Gen. Laws R. I. (1909) c. 349, § 7. 

"Premium must be definitely described on the stamp, its character and 
value known to purchaser, and no specified number necessary for redemp- 
tion. Gen. Stat Minn. (1913) §§ 8995, 8996: these requirements held 
unconstitutional, State v. Sperry & Hutchinson Co. (1910) 110 Minn. 378, 
126 Supp. Code Iowa (1913) § 5067d, e. Stamps can be redeemed only 
by person selling or manufacturing goods purchased, 2 Mass. Rev. Laws, 
c. 214, § 29; 2 Howell's Mich. Stat. §§ 4318, 4319. 

'See foot-notes 7 and 8, supra. 

"Stamps redeemable by another than distributor, 2 Howell's Mich. Stat. 
§§ 4318-4319, 4321; if also redeemable in something unknown at time of 
purchase, 6 Park's Ann. Code Ga. § 404; 3 Ann. Code Md. (1914) Art. 
27, §§ 456-457; or, if also redeemable in something other than goods 
purchased, 2 Mass. Rev. Laws, c. 214, § 29. Stamps redeemable in some- 
thing unknown at the purchase, Laws Cal. (1905) c. 69, held unconsti- 
tutional in Ex parte Drexel, supra; Rev. Stat. Colo. (1908) c. 87, §§ 
4120-4124; Supp. Rev. Laws Mass. (1902-8), c 214; Wash. Laws (1905) 
c. 179; Gen. Laws R. I. (1909) c 349, §§ 5, 6, 7. See also 4 Consol. Laws 
N. Y. (1909) Penal Law Art. 208, § 2360, subd. 2, held unconstitutional in 
People v. Dycker, supra; Rev. Stat. Dist, Columbia (1873-4) § 1177, and 
Laws Dist. Columbia (1871-2), part 2, §§ 96-97. 

"Gen. Acts.' Ala. (1915) No. 469, § 111; Gen. Laws Ala. (1909) No. 
208, p. 229; 1 Comp. Laws Fla. (1914) § 596 tttt; Acts. Ind. (1915) c. 
184, §§ 1, 2; Carroll, Ky. Stat. (1915) § 4224; La. Acts. (1904) Act. 47, 
§ 15; Laws Md. (1916) c. 704; Miss. Laws (1912) c. 109, §§ 2, 3; N. H. 
Laws (1905) c 83; Laws N. C. (1913) c. 201, § 75; Gen. Laws Ore. (1915) 
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according to the company's sales. 12 Fourth, a tax is often placed upon 
retailers distributing trading-stamps to purchasers of their goods. 13 
Lastly, the character and use of trading stamps have been restricted 
and regulated in a number of ways. The most common provisions 
of this type are those requiring that the trading-stamps, coupons, 
certificates, or other similar devices must have legibly printed or 
written upon their face their redeemable value in lawful money, and 
that the issuer must redeem them in goods or money at the option 
of the holder thereof. 14 Such a restriction is to be found in nine 
states, in eight of which it is accompanied by the further regulation 
that if the issuer fails or refuses to redeem the stamps their dis- 
tributor shall be liable to the holder for their face value in goods or 
money at his option. 15 Other general restrictive regulations of much 
less frequent occurrence are those prohibiting the giving with a 
sale, of a stamp or other premium token issued and redeemable by 
another, without that other's consent; 10 those prohibiting the furnish- 
ing of trading-stamps for use in any county other than that in which 
the furnishing takes place; 11 and the requirement obtaining in some 
states that trading-stamp companies must give bond or other security 
for the faithful performance of their business obligations. 18 

While the fundamental purpose of most of these laws is the eradi- 
cation of the trading-stamp business, in most instances they will be 

a 228; Acts Tenn. (1899) c. 27, as amended by c. 207; Laws Utah (1915) 
c. 117, §1; Wash. Laws (1913) c. 134 §§ 1, 2S; 1 Hogg W. Va. Code 

(1913) §§ 1114 (j), 1232. 

"See Gen. Acts Ala. (1915) No. 469, § 111 ; Gen. Laws Ala. (1909) No. 
208, p. 229; La. Acts (1904) Act 47, § 15; N. H. Laws (1905) c. 83; 
Gen. Laws Ore. (1915) c. 228; Laws Utah (1915) c. 117, §1. 

"See Comp. Laws Fla. (1914) § 596 m, as amended; Fla. Laws (1915) 
c. 6923, § 2; N. H. Laws (1905) c 83; Laws N. C. (1913) c. 201, § 51; 
Gen. Laws Ore. (1915) c. 228; Acts Tenn. (1899) c. 27, as amended by c. 
207; Laws Utah (1915) c. 117, § 2; Wash. Laws (1913) c. 134, §§ 1, 2. 

"In any quantities presented, La. Acts (1908) Act 228; 3 Ann. Code 
Md. (1914) Art 27, §§ 459, 460; Rev. Stat Neb. (1913) §§ 8828, 8829; 
2 Rem. & Ball. Wash. Ann. Code & Stat (1910) §§ 5301, 5302. If pre- 
sented in amounts aggregating at least five cents in value, 4 Burns' Ann. 
Ind. Stat (1914) c. 129A, § 10463a, b; 4 N. J. Comp. Stat. (1910) p. 
5648, 5649; N. H. Laws (1905) c. 83; 4 Consol. Laws N. Y. (1909) Penal 
Law Art. 208, § 2361, subds 1, 2; 3 Paige & Adams Ann. Ohio Gen. Code, 
§§ 6386, 6387. 

"In any quantity presented, 3 Ann. Code Md. (1914) Art. 27, § 461; 
Rev. Stat Neb. (1913) § 8830; 2 Rem. & Ball. Wash. Ann. Code & 
Stat (1910) § 5303. If presented in amounts aggregating at least five 
cents in value, 4 Burns' Ann. Ind. Stat (1914) c. 129 A, § 10463 c.; 4 
N. J. Comp. Stat (1910) pp. 5648, 5649; N. H. Laws (1905) c. 83; 4 
Consol. Laws N. Y. (1909) Penal Law Art. 208, § 2361, subd. 3; 3 Paige 
& Adams Ann. Ohio. Gen. Code. § 6388. 

"See Pub. Acts Conn. (1905) c. 268, § 2; 4 Burns' Ann. Ind. Stat. 

(1914) c. 129 A, § 10463e; 4 Consol. Laws N. Y. (1909) Penal Law Art. 
208, § 2361, subd. 4. 

"See Acts Ind. (1915) c. 184, § 3; Wash. Laws (1913) c. 134, § 3. 

"See 3 Ann. Code Md. (1914) Art. 27, § 464; N. H. Laws (1905) c. 
83; Laws Utah (1915) c. 116, § 2. 
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found couched in terms so broad as to cover other variations of 
premium giving. Despite the numerous exceptions before noted in 
favor of merchants and manufacturers using their own coupons, 
in fourteen states the statutes are so framed as to cover also the 
giving by merchants of premium tokens redeemable by them. 19 In 
seven states they contain provisions covering also sales made under 
the representation or by the inducement that an article unknown or 
unbargained for is to be delivered as a part of the transaction. 20 

Upon the passage of these laws, the users and defenders of the 
premium system, and particularly of course the trading stamp com- 
panies, were quick to question their constitutionality. The issues 
raised were mainly two: First, "Is the premium-giving system of 
such a character as to bring it within the police power of the state? 
That is, does it threaten the public peace, health, morals, or general 
welfare?" Second, "Is the special burden imposed by the tax laws, and 
is the prohibition, discriminatory? That is, can the giving of tokens 
be singled out from the various forms of advertising and selling as 
sufficiently unique for special legislation?" 21 Upon these issues there 
developed three general lines of cases. The first, based upon the rea- 
soning in People v. Gillson, 22 holds that these laws constitute a cur- 
tailment of individual liberty that is in violation of the Fourteenth 
Amendment of the Federal Constitution or of like provisions in 
state constitutions. 23 The second takes issue with this view in finding 
the premium-giving system an object for the valid exercise of the 
states' police power. 2 * The third finds the laws. invalid only in so 
far as the business to which they apply partakes of the element of 

"See Laws Cal. (190S) c. 69; Rev. Stat Colo. (1908) c. 87, §§ 4120-24; 
Rev. Stat. Dist. Columbia (1873-4) § 1177 and Laws Dist. Columbia 
(1871-2) Part II, pp. 96, 97; Comp. Laws Fla. (1914) § 596m; 4 Burns' 
Ann. Ind. Stat. (1914) c. 129 A, § 10463; La. Acts (1908) Act 228; Supp. 
Rev. Laws Mass. (1902-8) c. 214; Rev. Stat. Neb. (1913) § 8828; 4 N. J. 
Comp. Stat (1910) pp. 5648, 5649; Laws N. C. (1913) c. 201, § 51; 3 
Paige & Adams Ann. Ohio Gen. Code § 6386; Gen. Laws Ore. (1915) c. 
228; Gen. Laws R. I. (1909) c. 349, §§ 5, 7; Wash. Laws (1905) c. 179; 
2 Rem. & Ball. Wash. Ann. Code & Stat (1910) § 5301; Wash. Laws 
(1913) c 134. 

"See Laws Cal. (1905) c. 69; Rev. Stat. Dist Columbia (1873-4) § 
1177; and Laws Dist. Columbia (1871-2), Part II, pp. 96, 97; 2 Mass. 
Rev. Laws, c. 214, § 29; 2 Birdseye, Rev. Stat, Code & Gen. Laws N. Y. 
(3rd ed.) pp. 2266, 2267, § 23, held unconstitutional in People v. Gillson 

(1888) 109 N. Y. 389, 17 N. E 343; Laws N. C. (1913) c. 201, § 51; 
Crim. Code S. C. (1902) c. 11, § 206; Wash. Laws (1905) c. 179. 

a C. S. Duncan in "The Economics and Legality of Premium Giving". 
Journal of Political Economy, December, 1916. 

"See foot-note 20, supra. 

"Humes v. City of Little Rock (C. C. 1898) 138 Fed. 929; People v. 
Dycker (1902) 72 A. D. 308, 76 N. Y. Supp. Ill; Young v. Common- 
wealth (1903) 101 Va. 853, 45 S. E. 327; Ex parte Drexel, supra; O'Keeffe 
v. City of Somerville (1905) 190 Mass. 110, 76 N. E. 457; State v. Sperry 
& Hutchinson Co., supra. 

"Lansburgh v. District of Columbia (1897) 11 App. Cas. D. C. 512; 
Humes v. City of Ft. Smith (C. C. 1899) 93 Fed. 857; Fleetwood v. Read 

(1889) 21 Wash. 547, 58 Pac 665. 
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chance. 25 Tip to March 6, 1916, the first of these views represented 
the decided weight of judicial opinion; on that date the United States 
Supreme Court handed down three decisions 28 which entirely changed 
this aspect of affairs, by holding constitutional certain Florida and 
Washington statutes putting a prohibitive tax upon the use, or 
furnishing for use, in connection with a sale, of redeemable premium- 
stamps or coupons. 27 The court, speaking through Mr. Justice 
McKenna, finds that premium-giving schemes may well be thought 
to partake of the evil effects of gaming in that "they tempt by a 
promise of value greater than the article, and apparently not repre- 
sented in its price, and it hence may be thought that thus by an 
appeal to cupidity lure to improvidence", 28 and it decides that whether 
or not they do so is "a matter of inquiry and of judgment that it is 
finally within the power of the legislature to make". 29 That these 
words are fraught with ominous possibilities for premium givers 
and takers throughout the land cannot well be doubted. 30 



Some Features op the New Constitution op Mexico. — Perhaps it 
is not the function of the legislative commentator to speculate on 
the probable nullification of benign measures by unfavorable social 
and political conditions. But the student of Latin-American con- 
stitutional law must be prepared to apply to beautiful abstractions 
the brutal test of fact, if he would apprehend the true state of 
government. 1 Especially is this true at the present time of Mexico. 
To the task, then, of reviewing some of the more startling provisions 
of that amazing document promulgated February 5, 1917, and known 

"State v. Sperry & Hutchinson Co. (1910) 110 Minn. 378, 126 N. W. 120; 
Commonwealth v. Sisson (1901) 178 Mass. 578, 60 N. E. 385. Finds 
premium-giving to partake of the element of chance whenever the stamps 
are redeemable in something uncertain at the time of the purchase. State 
v. Hawkins (1902) 95 Md. 133, 51 Atl. 850; State v. Dalton (1900) 22 
R. I. 77, 46 Atl. 234. 

K Rast v. Van Deman & Lewis, supra; Tanner v. Little (1916) 240 
U. S. 369, 36 Sup. Ct. 379; Pitney v. Washington tl°16) 240 U. S. 387, 
36 Sup. Ct. 385. 

"1 Comp. Laws Fla. (1914) §§ 596m, 569 tttt; Wash. Laws (1913) c. 
134, §§ 1, 2, 4. 

"Rast v. Van Deman & Lewis, supra, p. 365. 

"Idem. 

w In January and March, 1917, Bills No. 63 and 971 were introduced into 
the N. Y. State Senate, aiming to impose a practically prohibitive tax 
upon the furnishing and distribution of trading-stamps and premium 
coupons. It will be remembered that the anti-premium legislation already 
on the New York statute books has been held unconstitutional. People v. 
Gillson, supra; People v. Dycker, supra. 

'The Mexican journal "El Universal" is quoted as follows (referring 
to the Constitution of 1857, which that of 1917 replaces) : "We have a 
constitution technically perfect, and that constitution has not served to 
govern us . . . During a half century we have adopted a perfect 
constitution, and, nevertheless, it was impossible for us to govern our- 
selves." 3 Amer. Bar Ass'n. Journal, 206-207. 



